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l. INTRODUCTION

This proposed rule inplenments 35-A MR S. A 8§ 3204(4)(sale
of capacity and energy of generation assets and
generation-rel ated business activities that are not divested by
i nvestor-owned electric utilities) and 35-A MR S. A 8§
3204(3)(deadline for divestiture for certain assets).

11. STATUTORY REQUIREMENT AND OVERVIEW OF RULE

35-A MR S.A 8§ 3204 (Divestiture of Ceneration) is part of
the Act to Restructure the State’s Electric Industry
(“Restructuring Act” or “Act”). P.L. 1997, ch. 316 (codified at
35-A MR S. A 88 3201-3217). Section 3204 addresses disposition
of generation assets by investor-owned electric utilities and
requires the Comm ssion to conduct two rul emaki ngs. Neither the
statute nor this proposed rule apply to consumer-owned electric
utilities, as defined in 35-A M_.R.S_A. 88 3201(6) and 3501(1).

We describe first the general structure of section 3204.
Subsection 1 requires utilities to “divest” thenselves of “all”
generation assets on or before March 1, 2000, except for certain
listed assets and activities. Subsections 1 and 4 all ow
i nvestor-owned utilities to retain ownership and control beyond
March 1, 2000 of certain assets and activities that are listed as
exceptions in subsection 1; subsection 4 requires utilities to
sell the output (the capacity and energy) fromthose assets and
activities after that date. Subsection 4 requires the Comm ssion
to conduct a rul enmaking to govern the sale of that output, and
this Notice of Rul emaki ng proposes that rule. The rulemaking is
desi gnated by section 3204 as a “mmj or substantive rul emaking.”?

'Maj or substantive rul enakings are subject to provisions
requiring subm ssion and review by the Legislature. 5 MR S A
88§ 8071-72.



Notice of Rulemaking -2 - Docket No. 98-824
(Chapter 307) November 3, 1998

Subsection 3 of section 3204 allows the Comm ssion to extend
the statutory deadline of March 1, 2000 for generation assets and
generation-rel ated business activities that are subject to the
di vestiture requirenment of section 3204(1). It requires the
Comm ssion to conduct an additional rul emaking inplenmenting that
subsection. The rul emaki ng required by subsection 3 is also a
maj or substantive rul emaking.

Al t hough the two rul emaki ngs required by subsections 3 and 4
of section 3204 are separate, they are related because it is
necessary to determine what a utility nust do with the output of
any generation assets that subsection 1 requires the utility to
di vest by March 1, 2000 if the Conmm ssion, pursuant to subsection
3, grants an extension to that deadline. Wile the |egislation
is not explicit, for the reasons discussed in section III(A)
bel ow, we concl ude that subsection 4 requires utilities to sel
the capacity and energy fromany assets that the Comm ssion
exenpts fromthe March 1, 2000 divestiture deadline, just as
those utilities nmust sell the capacity and energy fromthose
assets (listed in subsection 1) that the Legislature has exenpted
fromthe March 1, 2000 divestiture deadline.

Proposed sections 1 through 9 of this Chapter address the
sal e of capacity and energy fromall generation assets that do
not have to be divested by March 1, 2000, whether the Legislature
has exenpted them fromthat deadline under section 3204(1), or
t he Comm ssion has granted an extension to the deadline under
subsection 3.

Proposed section 10 would i nplenment the divestiture deadline
extension provision of section 3204(3); it sets forth the
procedure and substantive provisions for the granting of those
exenpti ons.

I11. PRIOR INQUIRY; GENERAL CONSIDERATIONS

Prior to commencing this rul emaki ng, the Conm ssion
conducted an Inquiry. Public Utilities Commission, Inquiry on
Procedures and Standards for the Sale of Rights to Energy and
Capacity and the Granting of Extensions for Generation Asset
Divestiture, Docket No. 98-227. See Comm ssion Rules, ch. 110,
88 1201-1206. The Inquiry requested comenters to address
several policy questions. Central Mine Power Conpany (CWP),
Bangor Hydro-electric Conpany (BHE), Maine Public Service Conpany
(MPS) and the Independent Energy Producers of Maine (IEPM
responded to those questions.

One of the nost inportant questions in the Notice of Inquiry
asked the extent to which the Comm ssion should be “prescriptive”
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in setting forth the procedures and other requirenents for the
sal e of capacity and energy pursuant to section 3204(4). CM' s
responses argued that certainty is desirable and that the process
shoul d be established in advance of bidding and sales. CM
argued further that fornulation of the nethodol ogi es for bidding
and sale of the assets in advance will make the sel ection process
nore objective, faster and | ess subject to controversy.

BHE apparently agreed with CMP, suggesting that the rule
shoul d be structured to mnimze “prudence review of transactions
after the fact,” either by establishing “conprehensive
procedures” in the rule or by advance approval of each utility’s
pl an. MPS disagreed, stating that the rule should “sinply
establish adm nistrative procedures and not attenpt to structure
the process,” that doing so “runs the risk of not anticipating
the particularities of any individual sale.” The |IEPM suggested
that the rule should only establish deadlines and that utilities
shoul d be given flexibility to design their own bid processes.

Al t hough supporting a “prescriptive” procedure, CVP al so
stated that the rule should not preclude “other sale options that
may present greater value to utilities and their ratepayers.”

We agree with CWP that the rule should establish in detai
the contents of the utilities’ requests for bids and the
met hodol ogy for evaluating bids. Establishing these processes
i n advance provides greater certainty both for utilities and
bi dders. W also agree that the approach may Iimt flexibility.
Utilities and bidders both have an opportunity in this
rul emaki ng, however, to influence the processes that will be
used. In addition, because sone provisions we adopt may be
unnecessary for sonme utilities, e.g., because they have
relatively few assets, a utility may request an exenption from
any requirenments pursuant to the waiver provision in proposed
section 11. Finally, if a nore advantageous sal es opportunity
presents itself outside the processes established by this rule, a
utility may al so request a waiver to take advantage of that
opportunity.

While we want to establish certainty and advance notice of
t he processes, we al so have proposed provisions that we believe
are relatively sinple and wll not be burdensone to adm nister.
As in the case of bids to provide standard offer service, we
particularly desire that the nethodol ogy for eval uating bids be
as sinple and objective as possi bl e.

We expl ain bel ow t he individual proposed sections of the
rul e.
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IV. DISCUSSION OF SECTIONS OF PROPOSED RULE

A Section 2 - Applicability of Chapter

1. Subsection A - Uilities Subject to this Chapter

Proposed subsection 2(A) states that this Chapter
will apply only to investor-owned electric utilities and
transm ssion and distribution utilities. The statute that this
Chapter inplenments, 35-A MR S. A 8 3204, applies only to
i nvestor-owned utilities and not to consuner-owned el ectric and
transm ssion and distribution utilities as defined in 35-A
MR S. A 88 3501(1) and 3501(6) respectively.

2. Subsection B - Capacity and Energy Subject to this
Chapt er

Proposed section 2(B) describes the capacity and
energy that nust be sold pursuant to 35-A MR S. A 8§ 3204(4) and
sections 2-9 of this Chapter. Section 3204(4) states that the
rul e adopted by the Conm ssion shall require utilities to sel
the “rights to capacity and energy fromall generation assets and
generation-rel ated business activities, including purchased power
contracts, that are not divested pursuant to subsection 1. . . .7
Subsection 1 of section 3204 (paragraphs A-D) lists the group of
assets and generation-rel ated business activities that are not
subject to the general requirenent of divestiture by March 1
2000.

It woul d appear to follow that proposed section
2(B) of this Chapter should incorporate the list of excepted
generation assets and generation-rel ated business activities from
subsection 1 of the statute. W do not, however, include
paragraph D fromthe subsection 1 |ist (assets that the
Comm ssion determ nes are necessary for the utility to perform
its obligations as a transm ssion and distribution utility)
because subsection 4 of section 3204 states specifically that the
output fromthat excepted category of assets is not subject to
the sale of capacity and energy requirenent.

In addition to the output fromthe three
categories incorporated fromsubsection 1, paragraphs A-C, of
section 3204, we propose that section 2(B) of the rule include
one other category. As discussed above, subsection 3 of section
3204 (and proposed section 10 of this Chapter) allows the
Comm ssion to extend the divestiture deadline of March 1, 2000
for any asset or generation-related business activity that
subsection 1 otherwise requires the utility to divest, if the
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Comm ssion “finds that an extension would be likely to inprove
t he sal e value of those assets on the market.”

Subsection 4 of section 3204 does not specifically
mention the output from assets whose divestiture date has been
ext ended by the Conm ssion pursuant to subsection 3.

Neverthel ess, it does state that investor-owned utilities nust
sell the output fromall generation assets and generation-rel ated
busi ness activities “that are not divested pursuant to subsection
1” (enphasis added). |If an asset is not divested because the
Comm ssi on has extended the subsection 1 deadline for

divestiture, then it literally is “not divested pursuant to
subsection 1.” It also is nost unlikely that the Legislature
intended different policies for simlar circunstances: that a
utility would have to sell the output fromthe assets the
Legi sl ature exenpted (under subsection 1) fromthe divestiture
requi renent, yet it would not need to sell the output when the
Comm ssi on (pursuant to subsection 3) grants an exenption from
the subsection 1 deadline. Finally, the fact that a transm ssion
and distribution utility cannot itself sell the output to retai
custoners provides further support for our conclusion that
utilities nmust sell the output fromassets whose divestiture
deadl i nes have been extended by the Conm ssion pursuant to
subsection 3.2

B. Section 3 - CGeneral Requirenent for Sale of Capacity
and Ener gy

Section 3 is self-explanatory.

C. Section 4 - Conditions Applicable to Sales and Utility
Renegoti ati ons During Sal e Peri ods

’Section 3204(3) states that if the Conm ssion grants an
extension fromthe divestiture deadline of subsection 1, “the
utility shall transfer to a distinct corporate entity by March 1
2000 the generation assets to which the extension applies.” As
di scussed bel ow, we have included this requirenment in proposed
section 10(B) because it is required by the statute. As a matter
of policy, we do not believe the requirenment is necessary because
the transm ssion and distribution utilities cannot sell the
out put from such assets to retail custoners in any event, and
they must sell it pursuant to 35-A MR S. A 8§ 3204(4), as we
interpret that subsection. |In addition, no simlar requirenent
applies to assets that are exenpt fromthe divestiture
requi renent under subsection 1 itself. W therefore currently
intend to propose to the Legislature that it repeal the “distinct
corporate entity” requirenent.
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1. Section 4(A) - Reneqotiations by Uilities of
Contracts for Capacity and Energy

Proposed section 4(A) states that utilities have a
continuing right to renegotiate any contract or other entitlenent
under which it obtains capacity and energy, for the purpose of
nmeeting its obligation to mnimze stranded costs.

To meet their statutory obligation to provide just
and reasonable rates (35-A MR S. A 8§ 301), all utilities nust
make all reasonable efforts to mnimze costs. Under the Act,
electric utilities (after March 1, 2000, transm ssion and
distribution utilities) nmust mtigate stranded costs. 35-A
MR S A 8 3208(4). Maine's investor-owned utilities on nunerous
occasi ons have renegoti ated high-priced contracts with qualifying
facilities. Subsection 4 of section 3204 states that nothing in
t he subsection “prohibits a utility fromrenegotiating, buying
out or buying down a contract with a qualifying facility in
accordance with applicable laws.” W w sh to encourage utilities
to continue their efforts at renegotiating QF contracts.

In its Inquiry comments, CMP recognized its
obligation to mtigate stranded costs, and stated that the rule
shoul d accommopdat e renegoti ati ons, buy outs and buy downs. CW
al so stated, however, that “once a w nning bidder has been
selected for a particular asset and for a particular duration,
that sale should continue in effect for its full term” CW did
not state a reason for its view.

There are countervailing considerations regarding
either policy: if a renegotiation, buy down or buy out of a
contract occurs during the period of a capacity and energy sal e,
but cannot becone effective until the end of that period,
stranded costs may not be directly mtigated to the maxi num
extent possible. On the other hand, if a contract between a
utility and a QF may be term nated or renegotiated in the mddle
of a sale period under this Chapter, bidders may take that risk
into account in their bid prices, with the possible result that
the anount utilities receive for the energy and capacity will be
| oner and the offset to stranded costs wll be smaller.

It is not possible to evaluate either of these
considerations with full confidence. W have experience with
successful renegotiations by Maine's electric utilities. W have
little basis for determning the risk discount that bidders wll
apply to bids to account for the possibility that contracts wll
be renegotiated, but are concerned that any discount will reflect
not only the risk that renegotiations may occur, but uncertainty
about that risk as well.
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We have proposed in section 4(A) that no
renegoti ated contract can becone effective until the current sale
peri od has ended unless both the I evel and the fuel source the
out put is unchanged or the purchaser consents.

We seek comment both about this proposal and the
alternative approach that would state that all purchases of
energy and capacity are subject to the risk that contracts
between utilities and qualifying facilities m ght be renegoti ated
and that output m ght be reduced and/or fuel source altered. |If
we choose the | atter approach, we woul d al nost certainly consider
requiring sone period of notice prior to a renegotiated contract
becom ng effective that woul d change the anount or type of
output. W request comment on the appropriate anmount of such
noti ce.

We request commenters to offer their considered
opinions as to which approach is likely to achieve a greater
reduction in stranded costs.

Finally, we seek comment on whether it would be
feasible to require two sets of bids fromall bidders based on
the two approaches to the risk of renegotiated contracts
descri bed above and how, under such an approach, bids could
obj ectively be conpared.

2. Section 4(B) - Subsequent Divestiture by Uilities

Proposed subsection B addresses an issue that is
simlar to that addressed by subsection A As discussed above,
35-A MR S. A 8§ 3204(1) requires investor-owned electric
utilities, by March 1, 2000, to divest all assets and
generation-rel ated business activities other than those
specifically listed as exenpt in that subsection. 35-A MR S A
8§ 3204(3), however, allows the Comm ssion to extend that March 1
2000 divestiture deadline. 1In our discussion of proposed section
2(B) above, we concluded that if such an extension is granted,
the output fromthe generation asset or generation-rel ated
busi ness activity nust neverthel ess be sold pursuant to the
requi renents of subsection 3 and proposed sections 4-9 of this
Chapter. Under proposed section 10, the Conm ssion wl|
establish the length of the extension and will specify whether
the utility nmust divest the asset or generation-rel ated business
activities on that specified date or whether it may do so on or
bef ore that date.

Proposed section 4(B) states that if the
Comm ssion grants an extension fromthe divestiture deadline in
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subsection 1, the sale of the output fromthe excepted asset is
subject to the obligation of the utility to divest the asset at
or within the tinme specified in the Conm ssion’s order granting
the extension. As a result, the sale necessarily is subject to
the risk that the output from an excepted asset may not be
avai | abl e when the asset is divested. As discussed below, the
Comm ssi on under section 10 can fashion an order granting a
divestiture date extension so as to mnimze the risk to a

pur chaser of the output.

Proposed section 4(B) also states that purchasers
make the purchase subject to the risk that the capacity and
energy fromthe asset or generation-related business activity may
not be available after the divestiture. Bidders nay discount the
val ue of the output froman asset that is subject to a
di vestiture deadl i ne because the anount of tine the output is
avai lable is short or uncertain or both. Bidders mght apply a
greater discount to output that may be available only for a short
period, even if the length of that period is certain. The
di scount m ght be greater still if the asset can be sold at any
time prior to the deadline established by the Comm ssion, rather
than only at a specified tinme. On the other hand, utilities may
be better able to maxim ze the value if they are permtted to
di vest the asset at any tinme prior to the deadline rather than

only on the date specified by the Comm ssion. |In fashioning a
request for an extension, we expect that the utility will take
t hese considerations into account, as will the Commi ssion in

determ ning both the extension date and whether a utility nust
make the divestiture effective on the specified date or may

di vest at any tinme on or before the specified date. The

Comm ssion may, if otherw se appropriate, order a divestiture
date that is the sane as the end of a sale period for capacity
and energy under this Chapter.

3. Section 4(C) - Ri sk of Non-Performnce; Danages

Proposed section 4(C) states that a purchaser wll
assunme the risk of non-performance by the actual producer of the
power. Under this rule, a purchase is nmade fromthe utility
rather than fromthe actual power producer. Nevertheless, under
our proposal, purchasers would take on a risk that is simlar to
ri sks that whol esal e purchasers incur in the conpetitive
whol esal e el ectricity market when they make direct purchases. A
“generation asset or generation-rel ated business activity” has
value primarily because of its electrical output, and it is the
output that a utility is selling to a purchaser. It is
reasonabl e that the purchaser of the val uable output, not the
utility and its ratepayers, should assune the risk of
non- performance by the power producer. Because the purchaser
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assunes the risk, it also should be entitled to any danmages t hat
m ght be due for non-perfornmance by the producer. Thus, the
standard form contract required by section 6(B) shall assign
these risks and rights to the purchaser. |n sonme cases

I i qui dat ed damages may be avail able. Bidders will have notice of
such provi sions because proposed section 6(B)(1)(b) requires
utilities to make all contracts available to bidders. [If the
power producer is the utility itself (e.g., because an asset is
exenpt fromthe divestiture requirenent under subsection 1 or
because the Comm ssion has granted an extension under subsection
3), the utility would be |iable for danages to the purchaser.

D. Section 5 - Dates for |ssuance of Requests for Bids;
Term nation of Bidding Process

1. Section 5(A) - Initial Round

We have proposed August 2, 1999 as the proposed
date on which utilities should issue requests for bids. W
believe that date is reasonably far in advance of the March 1
2000 deadline for the sale of output from non-divested assets,
w t hout being so far in advance of that deadline that potential
bi dders will have difficulty assessing its val ue.

Under Chapter 301 (Standard O fer), the Conm ssion
will issue its request for bids to potential suppliers of
standard offer service on August 3, 1999 (120 days prior to date
for selecting standard offer providers). See Chapter 301 88
8(A)(2) and 8(C)(1). There nay be sone identity between entities
seeking to provide the standard offer and those seeking to
purchase capacity and energy from non-divested utility generation
assets. There may be sone value to coordinating the two bid and
sel ecti on processes.

It is not imredi ately apparent, however, whet her
the capacity and energy process should precede or be preceded by
the standard offer process, or whether it is even feasible to
have one process lag after the other given tinme constraints and
t he val ue of having neither process occur too far in advance of
March 1, 2000. W solicit coments on this issue.

2. Section 5(B) - Subsequent Rounds

Proposed section 5(B) requires utilities to issue
their requests for bids for the second sal e of capacity and
energy on August 1, 2001, two years after the initial request for
bi ds, consistent wth the fact that the initial sale period wll
be for two years.
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We propose in this subsection that the Conm ssion
establish the | ength of subsequent purchase periods by order
i ssued pursuant to the authority of this Chapter.

3. Section 5(C) - Additional Bidding

Proposed section 5(C) addresses the possibility
that a purchaser of energy and capacity may default and that a
utility may need to find a new purchaser. Under the proposal,
t he Conmm ssion may order a new round of bidding and nmay wai ve
certain bidding requirenents if necessary. The Comm ssion nust
first, however, conply with the procedures and nmeke the findings
requi red by proposed section 8(B)

4. Section 5(D) - Term nation of Bidding Process

Proposed section 5(D) states that when a utility’s
generation assets and generation-rel ated business activities have
been fully divested, no further bidding processes are necessary
and the utility is no |onger subject to this Chapter.

E. Section 6 - Requirenents for Requests for Bids: Bidding
and Sal e

1. Section 6(A) - Asset Cateqories

In the Inquiry, CMP suggested that it may be
advisable for the rule to allow bidders to bid separately for the
out put from various categories of generation assets. CW
suggested that renewabl e resources may have enhanced val ue
because of the portfolio requirenents of 35-A MR S. A § 3210.
CWP al so stated that nuclear and Hydro Quebec Phase |
entitlements have “uni que characteristics.” W agree that
bi dders shoul d have the opportunity to bid separately for the
out put from separate categories of assets. The proposal requires
requests for bids to list the follow ng four categories:

1) QF contracts;

2) nucl ear entitlenents;

3) any ot her category proposed by the utility and
approved by the Comm ssion; and

4) all other generation sources

A bi dder may provide separate bids for each (or all) categories,
but cannot provide a single conbined bid. W request comrent on
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whet her the rule should specify different categories or
subcat egori es. ?

Proposed section 6(A) includes only 3 of the 4
categories proposed by CVWP because Hydro Quebec Phase Il does not
appear to be included within any of the categories of assets that
are listed as exenpt fromthe divestiture requirenent in 35-A
MR S. A 8 3204(1). If autility cannot divest a non-exenpt
asset by the March 1, 2000 deadline, it nmay request the
Comm ssion to extend the divestiture deadline under section
3204(3). Section 6(A) also allows a utility, through the
approval process for requests for bids, to propose that requests
for bids list additional output categories. A request for bids
could list the output froman asset whose divestiture deadline is
extended as a separate category, if approved by the Comm ssion,
or could include it in the “all other generation sources”
cat egory.

2. Section 6(B) - Contents of Requests for Bids;
Conmi ssi on Appr oval

Proposed section 6(B) governs the contents of the
requests for bids that utilities will publish and send to
potential bidders. Section 6(B)(1) states that the request for
bi ds nust state the bidding and pricing requirenents contained in
section 6(C). Section 6(B)(2) states the information that nust
be provided with the request for bids. The general goal of the
provision is to provide potential bidders will all relevant
contractual and operational information about generation sources
whose output is for sale. W solicit comrents on whether the
list omts any inportant information or is over-inclusive.

Section 6(B)(2)(c) states that the request for
bi ds shall separately state the peak and off-peak periods that
the utility used for short-termenergy rates in effect on January
1, 1997. For the reasons explained below, in our discussion of
section 6(C), those tine periods are used for bidders to provide
peak and off-peak bids for qualifying facility (QF) and ot her
renewabl e resource power.

Proposed section 6(B)(3) requires Conm ssion
approval of all requests for bids. That proposal is consistent
w th suggestions by CMP that the process be as certain as
possi bl e i n advance of bidding, and that the Conm ssion approve
each utility’s request for bids and proposed standard contract.
Approval and di sapproval of requests for bids is delegated to the

For exanpl e, sone providers may be interested in offering
an “all hydro” product and might be willing to pay a prem um for
the output fromhydro facilities.
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Director of Technical Analysis. W seek comment on whether we
shoul d require bids to be based on the tinme differentiation in
effect on January 1, 1997, whether we shoul d adopt some ot her
time differentiation (or none at all), and whether we shoul d
nodi fy Chapter 360 in sonme nanner.

3. Section 6(C) - Bid Pricing

a. Section 6(C) (1) - Separate Categories

Proposed paragraph 1 of subsection C requires
separate bids for each of the categories listed in the request
for bids and separate prices for each nonth in the sale period.

b. Section 6(QC)(2) - Qualifying Facilities and
O her Renewabl e Resources

Par agraph 2 of proposed subsection C governs
bids for capacity and energy fromaqualifying facilities (Qs) and

ot her renewabl e resources. It requires separate prices for
capacity and energy (both in kilowatt hours) and for peak and
of f-peak periods. It is necessary to require this |level of

detail because, after March 1, 2000, the bid prices for QF output
under this Chapter will establish the rates utilities must pay
for QF power under Chapter 360 (Cogeneration and Small Power
Production). Section 4(C of Chapter 360 requires two sets of
rates for QF power: short termenergy rates (8 4(0(2)) and
standard rates for capacity and energy (8 4(C(3)). Both nust be
established “pursuant to the sales prices” for QF output that are
obt ai ned “pursuant to 35-A MR S. A 8§ 3204(4)” and, therefore,
this Chapter. The Chapter 360 provisions were based on our
policy decision in that Chapter that the rates for purchases of
QF power by utilities should be based on market prices, and that
mar ket prices were best determ ned by the sales prices for
capacity and energy that would take place pursuant to 35-A

MR S. A 8 3204(4) and this Chapter.

Chapter 360, 8 4(C)(2) requires that
short-termenergy rates be “expressed on a cents-per-Kkilowatt
hour basis;” both the short-termrates and the standard rates for
capacity and energy (ch. 360, 8 4(O(3)) nust be
“tinme-differentiated.” W propose to incorporate all of the
Chapter 360 requirenments into the bid pricing requirenments of
this Chapter so that the wnning bid prices nay serve as the
rates required by Chapter 360.

The proposal requires bid-price
time-differentiation to use the sane peak and of f-peak tinme
periods that the utility used for the short-termenergy rates
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that were in effect on January 1, 1997. This requirenent is
derived fromstatute: section 7 of the Restructuring Act*
requires that Chapter 360 use the tine-of-day period in effect on
that date in establishing the short-termenergy QF rates under
Chapter 360. The statute does not require bid prices under this
Chapter to use those particular tinme-of-day periods (or even that
bi ds under this Chapter for QF capacity and energy include any
time-differention). Neverthel ess, because the bids under this
Chapter will establish the rates for QF purchases, it makes sense
to use the sanme tinme-of-day periods in this Chapter.

We note that the statute (Restructuring Act,
P.L. 1997, ch. 316, 8 7) requires that the January 1, 1997 peak
and of f-peak periods be used only for short-termenergy rates.
Al t hough Chapter 360, 8 4(C)(3) requires “tine-differentiation”
for the standard rates for capacity and energy, neither the
statute nor Chapter 360 requires the use of any particular tine
periods for standard rate that tine-differentiation.® W see no
reason to apply time-of-day periods to bids for QF capacity that
differ fromthose required for QF energy.

We also note that 8 4(C)(2) of Chapter 360,
whi ch governs short-termenergy rates, requires those rates to be
expressed in cents per kilowatt hour. Section 4(C)(3) of Chapter
360, which governs standard rates for capacity and energy, has no
such requirenent. Qur proposal requires bids for both capacity
and energy to be for kilowatt hours. W understand that capacity
purchases under nost QF contracts is by kilowatt-hour and request
comment whet her we should require bids for the capacity conponent
of QF power to be expressed in that manner.

We al so request conment on whether there is
any reason why incorporation of any of these requirenents,
including the particular time-of-day periods in effect on January
1, 1997, would be detrinental to the bidding process established
by this Chapter and, in particular, whether they could cause
| ower bids. W stated in the Chapter 360 Order:

| f our section 3204(4) rul emaking reveal s
that our decisions [in Chapter 360] are

“Section 7 of the Act is “unallocated” |anguage, i.e., it
does not appear in Title 35-A or in any other title of the Mine
Revi sed St atutes Annot at ed

It is likely, however, that rates for the “energy
conponent” of standard rates for capacity and energy established
under ch. 360, 8 4(C)(3) will be identical to the short-term
energy rates established under ch. 360, 8 4(C)(2).
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unwor kabl e or m ght tend to reduce the val ue
utilities mght receive for QF power, we wll
i mredi ately reopen [Chapter 360] and adopt
alternative avoi ded cost nethodol ogi es.

Order Adopting Anmended Rul e, Docket No. 97-794 (March 10, 1998)
at n. 14.

3. Section 6(C)(3) - Oher Categories

Proposed section 6(C)(3) governs bid prices
for the capacity and energy categories listed in section 6(A)
ot her than QF and ot her renewabl e resource power. The pricing
requi renents for these categories are nmuch sinpler. W request
coment on whether, as proposed, we should permt separate prices
for capacity and for energy and, if so, whether we should specify
that the prices for capacity should be in kilowatts per nonth, in
kil owatt hours or, as proposed, either.

4. Section 6(C(4) - Bid Increnents for
Qualifying Facilities and O her Renewabl e
Resour ces

Proposed section 6(C)(4) would permt bids in
increnments of 20% of the total output, or any multiple of 20%
for the qualifying facilities and renewabl e resources category
out put described in section 6(A)(1). The QF-renewabl e category
is the | argest category of output that nust be sold pursuant to
this Chapter; allowng bids for portions of that output may all ow
smal |l er bidders to participate in the bid process. The other
proposed capacity and energy categories listed in section 6(A)
(nucl ear, specially approved and all other) are nmuch snaller.

While a bidder may bid as snmall an increnment
as 20% if the bidder bids any higher increnent, it nust also
provi de bids for each | ower 20% increnment. Requiring bids for
all increnments allows the Comm ssion, if necessary, to require a
utility to sell its qualifying facility output to nultiple
providers if we make a finding that unacceptabl e market
concentration m ght otherwi se occur. See discussion bel ow under
section 7(E). It is possible that not all increnment levels wll
be equally attractive to a bidder. The proposal allows bidders
to provide different prices for each increnent.

F. Section 7 - Selection of Bidders; Sale

1. Section 7(A) - Eliqgible Bidders:; Bidding
Requirenents; Tinme for Filing Bids; Nonconpliance
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Proposed section 7(A) states that bids nust conply
with all requirenments stated in requests for bids (which are
approved by the Comm ssion) and that failure to conply with any
mat erial requirenent results in disqualification. W request
comment on the provision that allows Comm ssion review of a
utility's decision to disqualify a bid. In its comments in the
| nqui ry, CMP suggested that we make clear that “affiliated
conpetitive providers” (as defined in 35-A MR S. A 8 3205(1)(A))
of large investor-owned utilities are permtted to bid for the
out put subject to this Chapter. Subsection A states that
understanding. W are not aware of any restrictions on purchases
of this output by affiliated conpetitive providers, but
comenters may provide information on this issue.

2. Section 7(B) - Requirenents Applicable to
Utilities and Affiliated Conpetitive Providers

Proposed subsection B states that both utilities
and their affiliated conpetitive providers are subject to the
st andards of conduct contained in 35-A MR S. A 8§ 3205(3) and
that the Conm ssion wll establish in proposed Chapter 304.

3. Section 7(C) - Financial Qualifications of Bidders

Proposed subsection C states in very general terns
that utilities shall determ ne whether w nning bidders are
financially qualified to make the required paynents for the
capacity and energy they will purchase. W do not propose that
utilities nmust establish in advance that all bidders are
qualified, as such a requirenment would require substantially nore
effort by utilities. W also state no particular criteria for
determ ni ng whether the wnning bidder(s) is financially
qualified. Utilities have had substantial experience buying and
selling power and determning the ability of buyers and sellers
to pay.

W request comrents on whet her the proposed
provi sion would grant too much discretion to utilities and
whet her there may be reasons to require utilities to determ ne
the financial capability of all bidders prior to the selection,
and the provision allow ng Conm ssion revi ew.

4. Section 7(D) - Sel ection

Proposed section 7(D) states that a utility wll
make its selection of the wi nning bidder(s) by Decenber 1, 1999,
i.e., three nonths prior to the effective date of the sales. For
subsequent rounds of bids, utilities shall also nmake their
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selection three nonths prior to the effective date of the sales.
CWP suggested the selection date of Decenber 1, 1999 in its

| nqui ry comments. That date should provide adequate tine for
conpletion of the sale and for purchasers to plan for the
commencenent of Maine's conpetitive market, which will also occur
on March 1, 2000. The proposed date also allows sufficient tine
(bet ween August 1, 1999 and Decenber 1, 1999) for utilities to
determ ne the wi nning bidder(s), whether the wi nning bidder(s) is
financially qualified, and to select another winning bid if the
initial winning bidder(s) is not financially qualified.

Decenber 1, 1999 is also the date on which the Conmm ssion will
determ ne wi nning bidder(s) for standard offer service.

To determne the winning bid(s), the utility nust
conpare bids that are likely to contain different prices from
month to nonth and by time of day. W propose that utilities use
the present value of the nonthly prices in each bid, using as the
di scount rate the utility's before-tax cost of capital (the
anount that the utility nust earn for a fair return and to pay
the federal and state incone taxes on that return).

To determ ne the present values of the rates
proposed by each bid for different tinmes of day during the nonth,
utilities must multiply each bid price by the quantities in
kilowatt hours the utility obtained for each pricing category
during the sanme nonth of a recent test period. Section
6(B)(1)(d) requires that the request for bids provide that
kil owatt hour sales information, and section 6(B)(1)(e) requires
the request for bids to state the 12 nonths of output data the
utility will use in the net present value calculation. W
request conmment about whet her providing this notice adequately
protects against any possibility that bidders could becone
W nners or |osers solely because of a change in the period output
period used for the present value cal cul ati on.

We al so request comment on whet her the sale and
the ternms of any purchase contract nust be approved by the
Federal Energy Regul atory Comm ssion (FERC). |If so, is the three
nmont hs bet ween Decenber 1, 1999 and March 1, 2000 a sufficient
anount of tinme to obtain that approval? Parties may al so conment
on whether it would be possible or acceptable to obtain FERC
approval after March 1, 2000.

5. Section 7(E) - Effective Date of Sales:; Length of
Sal es Peri ods

Proposed section 7(E) proposes that the first sale
period will be two years and that the Conm ssion will establish
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the I ength of subsequent sale periods by orders it will issue two
nmonths prior to the issuance of subsequent requests for bids. W
propose an initial period of two years because a shorter period
woul d provide little certainty for purchasers, and a | onger
period increases the risk of uncertainty of future narket prices.
W selected the sanme period for standard offer service (Chapter
301) for simlar reasons. There may be sonme advantage for the
initial periods for both standard offer and sale of capacity and
energy to be the sane, as standard offer providers m ght also be
bi dders for capacity and energy under this rule. W request
comment on the proposed initial sale period of two years.

6. Section 7(F) - General Principles Applicable to
Determ nation of Financial Qualifications and
Sel ection of Hi ghest Bidders

Proposed section 7(F) states a general standard of
fairness and non-discrimnation that utilities nust follow as
well as the principle that utilities shall select w nning bidders
So as to maxim ze the sale price of the capacity and energy and
m nimze stranded costs.

7. Section 7(Q - WNarket Power

Proposed section 7(G provides a process for
determ ni ng whet her a single bidder may purchase all of the
renewabl e resource portion of the capacity and energy avail able
under this Chapter. This provision states that if the Conm ssion
conducts a proceedi ng that addresses narket power, and determ nes
t hat an unacceptabl e | evel of concentration would occur if a
singl e purchaser purchased all of the power, it may limt the
percentage that a single purchaser may purchase under this rule.
The provision also states that the Comm ssion could Iimt the
anount of QF output that specified entities could obtain, after
maki ng a finding in another proceeding those entities possessed
an unacceptabl e | evel of market concentration. W request
coment on both of these proposals.

Finally, we seek coment on an alternative to the
draft proposal: that this Chapter will state a maxi mum percent age
that a single bidder may purchase, and, if so, what that
percent age should be and the basis for establishing that
percentage. W note that the Comm ssion and Attorney CGeneral are
presently preparing a report to the Legislature that will address
mar ket power issues relevant to the renewabl e narket. The
Comm ssion w Il provide an opportunity for public comment on a
draft of that report. W request conment on whether the
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Comm ssion should use findings in that report as a basis for
establishing a particul ar maxi mum percent age.

8. Section 7(H) - Subnission of Information to
Commi ssi on; Stranded Costs

Proposed section 7(H) requires each utility to
file notice with the Comm ssion of its selection of w nning
bi dders and docunentation of the method it used for that
selection. It also requires themto provide notice of the date
that a contract with the w nning bidder has been conpleted. This
provi si on does not require specific Conm ssion approval, thus
avoi di ng any FERC preenption issues. As discussed at section
7(1) below, we may inquire as to the reasonabl eness in conducting
the process in determ ning recoverable stranded costs.

9. Section 7(1) - Stranded Costs

Proposed section 7(1) states the effect that the
sales price of capacity and energy sold pursuant to this rule
w Il have on determ nations of stranded costs for utilities. In
general, the sales price will be used in determ ning the
utility’s stranded costs for the generation assets and
generation-rel ated busi ness activities whose out put has been
sold. The proposed provision states, however, that the
Comm ssion may conduct a proceeding to determ ne whet her the
utility acted prudently in the conduct of its bidding and
sel ection process and nmay adjust stranded costs accordingly. The
rul e establishes detail ed biddi ng procedures, and sel ection of
the winning bidder(s) is largely a conputational exercise. There
is little opportunity for utility discretion as to those matters.
Uilities must, however, make efforts to attract a | arge nunber
of high-quality bidders, and they nust exercise judgnment under
section 7(B) in determ ning that the wi nning bidder is
financially qualified. W seek comment on whet her potenti al
prudence issues are as limted as they appear to be, as outlined
above.

G Section 8 - Paynent by Purchasers:; Default

1. Section 8(A) - Paynment

Proposed section 8(A) requires purchasers to pay
monthly, not later than 20 days after the close of the billing.
The billing period will be established in the contract between
the utility and the purchaser(s). W request coment on whet her
t hese provisions are reasonable to both utilities and purchasers.
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2. Section 8(B) - Default

Proposed section 8(B) sets forth the procedure to
be used in the event of material default by a purchaser, as well
as the Comm ssion’s authority to order a new bi ddi ng process and
to require the tenporary disposition of capacity and energy in
t he regi onal whol esal e bul k power markets. The provision
establlshes t he standards the Commi ssion mnmust apply (e.g.,

“material” default) and the findings the Conm ssion nust make.
We request conmment on whether the standards and findings are
appropriate and whet her any additional ones should be required.

The proposal also contains a provision allow ng
the Comm ssion to issue a tenporary order, even w thout holding a
hearing, if the Conm ssion nakes a prelimnary finding that the
default is material and that the default is causing “severe
financial hardship” to the utility. W request coment on
whet her this provision is necessary and whet her the proposed
standards and findings are appropri ate.

H. Section 9 - Exception to Bidding and Sal e Requirenents

Proposed section 9 restates the provision in 35-A
MR S. A 8 3204(4) that if the Conm ssion determ nes that output
of generation-rel ated business activities is necessary for the
utility to performits obligations as a transm ssion and
distribution utility in an efficient manner, that output is not
subject to the bidding and sale requirenents of 35-A MR S. A 8§
3204(4) and this Chapter.

| . Section 10 - Extension of Date for Wility to D vest
CGenerati on Assets

Proposed section 10 inplenments 35-A MR S. A 8§ 3204(3).
That provision allows the Conmm ssion to grant an extension of the
March 1, 2000 divestiture deadline in section 3204(1) for
speci fied generation assets or generation-rel ated business
activities. As discussed in Section Il of this Notice, that
extension authority is separate fromthe capacity and energy sale
requi renent of section 3204(4), and the Legislature required an
addi tional rul emaking for section 3204(3). However, as al so
di scussed above at section 2(B), we have determ ned that the
out put from an asset whose divestiture date is extended nust be
sol d pursuant to subsections 2-9 of this Chapter. W therefore
have conbined the two rul emakings in a single proposed Chapter.

1. Section 10(A) - Procedure; Oder
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Proposed section 10(A) contains the date by which
a utility nust request an extension of the divestiture deadline,
the procedure for addressing the request and what nust be
included in the Conmission’s order, if it grants the extension.
The order nust specify the extension date and whether the utility
nmust divest the asset only on that date or on any date prior to
the stated date. As discussed in detail at section 4(B) above,
purchasers of the output of an asset or generation-rel ated
busi ness activities whose divestiture deadli ne has been extended
make that purchase subject to the risk that the divestiture wll
occur and that the output may not be available follow ng the
divestiture. The Comm ssion nay be able to mtigate that risk
(and therefore enhance the value of the output) by specifying
that an asset nay only be sold on a specific date. Such a
restriction mght also reduce the value of the asset in the
di vestiture market, however. Conversely, an order allow ng the
utility to divest on any date prior to the extended deadline
m ght have the opposite effects.

2. Section 10(B) - Transfer to Affiliates on March 1
2000

| f the Comm ssion grants an extension of the
di vestiture deadline of March 1, 2000 for a specified generation
asset or generation-rel ated business activity, 35-A MR S. A 8§
3203(3) requires the utility to transfer the asset or
generation-rel ated business activity to a “distinct corporate
entity.” Proposed section 10(B) restates that requirenent. As
di scussed above at section 2(B), we do not see a need or purpose
for the requirenment, and we presently plan to propose to the
Legislature that it repeal it. W have found that the
Legi slature intended that utilities nust sell the output from al
assets and generation-rel ated business activities that are not
di vested pursuant to 35-A MR S. A 8§ 3204(1), whether the
exenption is granted by the Legislature itself (in subsection 1)
or the deadline is extended by the Conmm ssion (pursuant to

subsection 3). If the utility nmust sell the output under a
bi ddi ng system there is little risk of self-dealing or
anti-conpetitive behavior. |In addition, the Legislature did not

require a transfer to a separate corporation of those assets that
are exenpted fromthe divestiture deadline in 35-A MR S. A 8§
3204(1). The ownership of those assets and generation-rel ated
busi ness activities remains with the utility, although their

out put nmust be sold pursuant to 35-A MR S. A § 3204(4) and
sections 2-9 of this rule.

3. Section 10(C) - pbligation to Sell Capacity and
Ener gy
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Proposed section 10(C) requires that utilities
sell the output (capacity and energy) froma generation asset or
generation-rel ated busi ness activity whose deadline for
di vestiture has been extended by the Comm ssion pursuant to this
section and 35-A MR S. A 8 3204(3). As discussed above at
I11.A those sales are governed by proposed sections 2-9 of this
Chapter.

J. Section 11 - Wi ver

Proposed section 11 is the standard exenption or waiver
provi sion that the Comm ssion has included in nost recent rules.

V. COMMENT PERIOD

This Rul emaking will be conducted according to the
procedures set forth in 5 MR S. A 88 8051-8058. Written
comments on the proposed rule may be filed with the
Adm nistrative Director no |ater than December 11, 1998. Pl ease
refer to the Docket Nunmber of this proceedi ngs Docket No. 98-824,
when subm tting coments.

V1. HEARING

This Rul emaking will be conducted according to the
procedures set forth in 5 MR S. A 88 8051-8058. No public
hearing on this matter is presently schedul ed, but one will be
held if requested by any five interested persons. Persons
wi shing to request a public hearing on this rule nmust notify the
Adm nistrative Director, Public UWilities Conm ssion, 242 State
Street, 18 State House Station, Augusta, Mine 04333-0018
(tel ephone: (207) 287-3831), or on before November 25, 1998.

Whet her a hearing is requested and held or not, a technical
conference w Il be held on December 18, 1998 at 10:00 a.m. at the
Comm ssion's offices, 242 State Street, Augusta, Mii ne 04333 for
t he purpose of discussing and asking questions about the conments
that nmust be filed by Decenber 11, 1998. Any person, whet her
that person filed a coment or not, may attend and participate in
t hat conf erence.

Pl ease notify the PUC if special accommpdati ons are needed in
order to make the technical conference (or a hearing, if one is
hel d) accessible to you by calling 1-287-1396 or TTY
1-800-437-1220. Requests for reasonabl e acconmpdati ons nmust be
recei ved 48 hours before the schedul ed event.

VI1. FISCAL AND ECONOMIC EFFECTS
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In accordance with 5 MR S. A 8§ 8057-A(l), the fiscal inpact
of the proposed rule is expected to be mninmal. The Conm ssion
invites all interested parties to comrent on the fiscal inpact
and all other inplications of this proposed rule.

VI11.SERVICE

The Adm nistrative Director shall send copies of this O der
and the attached rule:

1. Al electric utilities in the State;

2. Al'l persons who have filed with the Comm ssion within
the past year a witten request for Notice of
Rul emaki ng;

3. Al'l persons listed on the Conm ssion's |ist of persons
who wi sh to receive notice of all electric
restructuring proceedi ngs;

4. Al'l persons listed on the service list or who filed
comments in the Inquiry, Public Uilities Commission,
Inquiry into Procedures and Standards for the Sale of
Rights to Energy and Capacity and the Granting of
Extensions for Generation Asset Divestiture, Docket No.
98- 227,

5. The Secretary of State for publication in accordance
wth 5 MRS A 8 8053(5); and

6. Executive Director of the Legislative Council, State
House Station 115, Augusta, Maine 04333 (20 copies).

By |law, the Comm ssion nust conclude this rul emaki ng
proceedi ng and adopt a provisional rule by March 1, 1999.

Accordingly, it is

O RDERED

1. That the Adm nistrative Director send copies of this
Order and the attached proposed rule to all the persons listed
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above and conpile a service list of all such persons and any
persons submtting witten conments on the proposed Rul e.

2. That the Administrative Director send a copy of the
Order Commrenci ng Rul emaki ng Proceeding to the Secretary of State
for publication in accordance with 5 MR S. A 8§ 8053.

Dat ed at Augusta, Maine this 3rd day of Novenber, 1998.

BY ORDER OF THE COW SSI ON

Dennis L. Keschl
Adm ni strative Director

COWMM SSI ONERS VOTI NG FOR: Wl ch
Nugent
D anond



